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hundreds and hundreds of small bands, but 
we don’t know who most of them were. One 
group whose identity we do know were the 
Karankawa, a tall coastal people who lived on 
fish, mussels, and plant roots.

It was the Karankawa who fed and shel-
tered the Spanish castaways. These strang-
ers carried European diseases, such as small-
pox and measles, to which the Indians had 
no resistance because they had never been 
exposed to them before. Over time, about 
half the Indians died, and those who were left 
held a council, called a mitote (me-TOH-teh), 
which was a kind of trial. Some of the Indians 
believed the Spanish were using witchcraft 
to make them sicken and die, and wanted to 
kill them to save themselves. However, one 
Karankawa man who had been in charge of 
them pointed out that of eighty Spaniards, 
only fifteen remained alive. Surely, he argued, 
if they had such a power as they were accused 
of, they would use it to save themselves, but 
sixty-five had died right along with the Indi-
ans. The other Karankawas agreed, and they 
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spared the lives of Cabeza de Vaca and the others. The name of this 
Indian man was lost long ago, but whoever he was, by standing up 
and arguing to save the Europeans’ lives, he has a claim to being 
Texas’s first lawyer.

In the end, only four of the Spaniards survived to reach civiliza-
tion again. Cabeza de Vaca was one of them, and he wrote a book 
describing his adventures. Over time, other Spaniards explored 
different parts of Texas. Francisco Vázquez de Coronado traveled 
across the northern plains in 1540, Luís Moscoso de Alvarado 
explored the northeast in 1542, and many others followed later.

As these explorers moved across Texas, they came across many 
other native Indian peoples. Some of these, including the Caddo, 
had been inhabitants of East Texas for many centuries and had 
very complex systems of self-government and trade. The French 
and Spanish formed alliances with the Caddo leaders, not only to 
trade European goods for deer hides and horses, but also to use 
the Caddo as diplomats in keeping peace with the other Indian 
groups in the area. 

By the time Father Damián Massanet established the first 
Spanish mission deep in East Texas in 1690, a thriving Spanish 
civilization had grown up in Mexico, but frontier living condi-
tions were still very hard. The Spanish government in New Spain 

Mission San Fran-
cisco de la Espada was 
built in 1731 in what 
is now San Antonio.
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(the land that later became Mexico) tried to get some of its peo-
ple to move to Texas and settle there, but Texas was hundreds 
of miles from Spanish civilization, the Indians there were often 
dangerous, and people refused to move. Then in 1714 a French 
trader, Louis Juchereau de St. Denis, showed up in Mexico having 
crossed Texas from French Louisiana. The Spanish were shocked, 
and it became urgent to get Spanish civilians living in Texas to 
preserve their claim to it.

In 1718 a mission and future provincial capital was established 
at Villa San Fernando de Bexar, which we now know as the city of 
San Antonio. With the safety provided by a town, a few citizens 
from Mexico were willing to go, but not many. The Spanish there-
fore recruited people from another of their colonies, the Canary 
Islands off the west coast of Africa. The crown offered to pay their 
moving expenses, and raised the heads of each family to the social 
rank of hidalgo, or gentleman. In Texas they would become land-
owners, which they thought meant they would not have to work. 
Fifteen families, which included fifty-six people, arrived in San 
Antonio in 1731.

The growing civilian population was governed by the civil law, 
not military or church law. Gradually, a system evolved called the 
derecho vulgar (the law for common people). It was a combina-
tion of the Spanish legal code set down in the Middle Ages, royal 
decrees, and law developed independently in the New World—all 
modified by what seemed most fair to people in the isolation of 
the frontier.

When the Canary Islanders came and saw the conditions they 
would have to live in, angry disputes arose and they began to sue 
each other, only there were no trained judges or lawyers to handle 
their cases. None of the settlers were well educated, so they turned 
to the town secretary, Francisco de Arocha, to come up with a plan. 
(The story was that he got the job because he had the best hand-
writing, but in truth at least a few others could also write legibly.)

Arocha used a simple set of pleadings, that is, a document to get 
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a legal case started. A person had to state who he was, what wrong 
had been done him, who had done it, and what remedy he wanted. 
The accused was then sought out to make an answer, and the case 
could be heard by the alcalde, who was a combination of mayor 
and judge. Thus by the middle of the 1700s, Texas had a crude but 
functioning justice system.

This map shows the 
final stage of the jour-
ney taken by the first 
fifty-six settlers from 
the Canary Islands 
in 1731, led by Juan 
Leal Goráz. They 
brought their heritage 
of Spanish civil law 
with them.
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Juan Leal Goráz, who had led the Canary Islanders to Texas, 
became San Antonio’s first alcalde, and he was also a very hard 
man to deal with. He once got three other local officials out of his 
way by jailing them on a charge of not fencing their fields by the 
terms of the local ordinance. They asked to be released on bail 
while they appealed their convictions, but Goráz denied them. 
Eventually, it took an order from the viceroy (the king’s personal 
representative in Mexico City) to free them. Later on, this kind of 

abuse was avoided by making a rule that people 
could not be locked up without the agreement of 
a second city official.

Goráz was able to act as he did because of the 
way Spain’s criminal law was set up. In Eng-
land (and later in the United States) the system 
was adversarial. A prosecutor would charge a 
person with a crime, and the accused person 
would be tried before a judge and jury, examine 
witnesses against him, and produce witnesses 
in his own favor. The jury would decide on his 
guilt or innocence, and the judge was there to 
keep things fair, not taking one side or the other. 
The Spanish model was vastly different. It was 
inquisitorial. The judge, which in a small Texas 
town meant the alcalde, was both the fact finder 
and the decider. 

The first part of a criminal proceeding was called the sumaria. 
The judge built a case against the defendant, who was allowed no 
part in determining the facts. Then came the confesión, where 
the defendant could either admit his guilt or demand a hearing, 
the plenario. At this hearing the judge (who had already decided 
the defendant was probably guilty or he wouldn’t be there) could 
strike out any questions or witnesses that he wished. A person 
was presumed guilty unless he could prove himself innocent. 
There were no juries. (In later years this caused enormous trouble 

Juan de Acuña y 
Bejarano, viceroy 

of New Spain in 
1731, could overrule 

decisions made by 
Juan Leal Goráz and 

other alcaldes in 
Spanish Texas.
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The Recopilación de 
Leyes de Los Reynos 
de las Indias (Compi-
lation of Laws of the 
Indian Kingdoms) 
was a book of laws 
issued by the Spanish 
monarchy in 1681 to 
govern Spain’s colo-
nies in the Americas. 
These were the laws 
used by early alcaldes 
in Texas.

with American settlers, to whom juries were the greatest guaran-
tee against the kind of abuse that Goráz committed.)

If convicted, there was the sentencia, where the criminal would 
learn his fate. Most settlements in Spanish Texas did not have 
a prison, so common punishments included community service 
or fines, or sometimes banishment to get the offender out of the 
community. If the court felt that a convict was not a thoroughly 
bad person, he might merely be shamed in the hope that he would 
improve his behavior. Death sentences were rare, and were auto-
matically appealed to a higher authority.
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With civil suits—that is, disputes between people that wind up 
in court—Spanish Texas developed a tradition of trying to settle 
the cases, in a friendly way if possible, before going to the time 
and expense of a trial. This was because an appeal of the result 
was hundreds of miles and months of time away, and not tying up 
officials’ time in hearing cases was considered beneficial. Juan 

Leal Goráz, who was always quick to 
file a suit, once sued a man over own-
ership of a mule. Finding that both 
men had facts in their favor, the court 
persuaded them to auction the mule 
in question and donate the money 
to the church.

There were many other ways in 
which Spanish laws, and in fact the 
whole Spanish legal system, were 
hugely different from the law that 
developed in the English-speaking 
world. In England, and then in the 
United States, their system was called 
the common law, which developed 
over centuries with great respect 
for past traditions, and where cases 
were decided based on how similar 
cases had been decided before. Spain 
and the Latin-speaking world were 
rooted in the civil law, which dated 

back to the Roman empire. It was based on compilations of stat-
utes that tried to foresee all the circumstances that might arise. 
As we have seen, criminal law was treated very differently in the 
Spanish world than in the English world. But also, the laws con-
cerning land ownership and water rights, the position of women 
before the law, the rights of people in debt, the degree to which the 
government could control people’s property and religion—civil 

Trial or auction? 
In one early 

Spanish Texas case, 
the auction won.
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traveled to San Antonio to propose a solution to the population 
problem. He offered to bring American settlers into Texas. They 
would become Catholic, swear loyalty to Spain, and develop the 
land as the government needed. At first he was refused, but in time 
his plan was approved. Moses Austin died before he could begin 
colonizing Texas, so his son, Stephen F. Austin, took his place. 
Because Mexico had won its independence from Spain after the 
grant was approved, the younger Austin had to apply to the new 
Mexican government for approval. It took several months, but he 
succeeded, and beginning in 1822, three hundred Anglo families 
moved to Texas on a large land grant centered about the lower 
Brazos River.

Stephen F. Austin was given sweeping authority to govern 
his colony on his own. He was even granted permission to bring 

slaves into the colony, even though Mexico (and 
New Spain before that) strongly disapproved 

of slavery. Partly this was because Texas 
was so remote from centers of author-

ity. More importantly, Mexico was 
so torn by coups and revolutions at 

home, they did not have time to pay 
attention to affairs in Texas. Aus-
tin drew up a legal code of thirty 
articles on the Spanish model, 
dealing with contracts, property, 
and how hearings would be con-
ducted. Just as the early Spanish 

magistrates in Texas had modi-
fied the Spanish code to suit local 

conditions, Austin did for the new 
colony. He required that complaints 

be read to those involved who could 
not read, and knowing that colonists 

were often away from home, hunting or 

Stephen F. Austin
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This 1830 book by 
Stephen F. Austin on 
the laws of coloniza-
tion was the first book 
published in Texas.
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tending to other business, he allowed a summons to a hearing to 
be left with other members of his family.

The alcaldes of the various towns would hear minor cases, but 
the losing side could appeal to Austin himself if the judgment was 
for more than $25. He would hear the case from the beginning if 

the amount in dispute was more than $200. Austin 
did require people to post a high bond if they wanted 
to appeal to a higher Mexican court, to encourage a 
quick end to suits.

Austin also followed the Spanish model in trying 
to get people to settle their differences before going 
to court. He did push the limit of his authority in one 
way, however. He agreed with his colonists that the 
existing criminal justice system was unfair, and he 
provided for juries of six men to try criminal cases, 
which was against Mexican law. At first people were 
satisfied with Austin’s mix and match of Spanish 
and American methods, but as the population grew, 
things got more complicated.

Austin’s system of bringing American settlers 
into Mexican Texas succeeded beyond what anyone 
dreamed. After filling his first contract to bring three 
hundred Anglo families into Texas, he eventually 
received three more contracts to populate new colo-
nies. He was the first empresario—the name given to 
those who had permission from Mexico to build colo-
nies in Texas. More than twenty others received sim-
ilar contracts, so that the map of Texas was almost 

completely covered with colonial land grants. In addition, thou-
sands of other people came illegally, sneaking into Texas without 
being part of any colony. They “squatted,” or settled illegally, on 
any vacant land where they would not be noticed. In ten years, 
Texas went from having no Anglo residents to more than twenty 
thousand. This far outnumbered the native Tejano population.

José Antonio Navarro was a 
close friend of Stephen F. Austin 
and helped Austin obtain con-
tracts to bring settlers to Texas. 
He later served in the Republic 
of Texas Congress and the 
State of Texas Senate.
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CHAPTER

4Whose Law 
Will Rule?
In the new Republic of Texas, lawmakers kept the parts 
of Spanish law they liked best, including those that 
benefited women, those that related to people in debt, 
and those that dealt with land and water rights.

In January 1840, the Congress of the Republic of Texas passed 
an act directing the courts to begin using the English common 
law as the basis for their decisions, so far as it was consistent 

with the laws and constitution then in force. This last part was a 
very important condition. Sometimes, clever lawmakers will pass 
an act whose intent is the opposite of what it sounds like.

This law, while it sounded like it was only intended to establish 
the English common law as the rule, was also intended to pre-
serve certain protections that citizens in Texas had enjoyed under 
Spanish law, but would lose under the common law practiced in 
the United States. This was especially important for women. In 
England, and therefore in English colonies and then in the United 
States, women usually could not own or inherit property. When 
young, they virtually “belonged” to their fathers, and then when 
they married, everything they had became the property of their 
husbands. It placed women under a terrible legal disability.

This was not the case under the Spanish civil law. Women under 
this system had always had more rights, dating back to the Roman 
Empire, but in Spain their standing was improved by Queen 
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Isabella in the fifteenth century. She was a very 
strong woman. She had refused to marry the men 
her father chose for her, and when she married 
Ferdinand, she made him sign a prenuptial agree-
ment, and made him further agree that they would 
be equal co-rulers. Women in the Spanish empire 
could own and inherit property, go into business, 
and were close to the equal of men before the law. 
If a couple separated, the woman left the mar-
riage with the property she brought to it, plus half 
of the property they had accumulated together. In 
Mexico, some women had done very well by this. 
Rosa María Hinojosa de Ballí inherited land from 
her father, inherited more land when her husband 
died, and actively managed and expanded her 
properties, which included Padre Island. By the 

time she died, she owned more than a million acres in South Texas.
These were the rules in effect when Stephen F. Austin began 

bringing American colonists into Texas. Some women came as 
heads of families and made good lives for themselves. Obedience 
Fort Smith, for instance, was sixty-five years old when she came to 
Texas. She was the widow of an American Revolutionary War vet-
eran, the mother of eleven grown children, and came to Texas to 
start over. She took her land grant exactly where downtown Hous-
ton now stands, and lived for another twenty comfortable years.

The lives and circumstances of such Texas women would have 
been ruined by switching to the common law, and Texas wisely 
chose to keep the civil law in certain areas—including the pro-
vision for community property. In fact, when Texas joined the 
United States in 1845, its women had more rights under the law 
than women in any other state. 

Two weeks after passing the 1840 law, the Texas Congress also 
passed an act keeping the Spanish system of “pleadings,” that is, 
the rules of how to get a case into court. Over the centuries, the 

Queen Isabella of 
Spain put women’s 

property rights into 
Spanish law that 

later helped women 
in Texas.
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Early debtors’ prison 
in Virginia. Unlike 
in Texas, that state’s 
laws did not protect 
people who could not 
pay their debts from 
being held in prison.

English and then American common law developed a hugely com-
plex procedure to begin, or respond to, a lawsuit. A mistake made 
along the way could cause the suit to be thrown out or even lost. 
The Texas Congress saw no advantage to giving up the simple 
pleadings in Texas that went all the back to Francisco de Arocha 
in early San Antonio: who are you, what happened to you, who did 
it, what remedy do you want? For years, clever 
American lawyers came to Texas thinking they 
would continue their practice of finding mistakes 
in the other side’s pleadings, and win their cases 
without ever going to court. Not so—not only did 
the cases make it to court, but the Texas Supreme 
Court repeatedly affirmed that it would not change 
a system of pleadings that worked very well.

Yet another important area of law where 
Texas chose to follow the Spanish civil law was 
in the realm of debtors and creditors. The Eng-
lish common law took a very strict view of debt: 
if you owed someone money and did not pay it 
back, your creditor could come take everything 
you had, and if that was not enough, you would 
be jailed—and perhaps allowed out only to work—
until you found a way to pay. In the late 1400s in 
Spain, Ferdinand and Isabella published a decree 
that took a much more reasonable path. Debts 
must be paid, but creditors could not deprive you of your means 
of making a living, such as your tools. The English colonies that 
became the United States adopted the common law, including 
the use of debtors’ prisons. There was no bankruptcy protection. 
Texas from its first independence decided to follow the civil law, 
and treat debtors more humanely.

In doing so, the Texas government was not just being philo-
sophical. Many, many Texans had moved to the Republic from 
the United States in order to escape debts they would have to pay 
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In fact, Texas law went even further in protecting debtors than 
Spanish law had done. The constitution provided that one’s entire 
homestead, either a town lot with small house, or five hundred 
acres in the country, could not be seized for debt, nor could one’s 
horse, tools, and farm stock up to twenty hogs, five milk cows, 
and an ox. Creditors tried repeatedly to crack this “homestead 
exemption,” but the Texas Supreme Court turned them down 
time after time.

Of all areas of law after the revolution, land law was maybe the 
most complicated. Under Mexico, there were federal land laws as 
well as the state land laws of Coahuila and Texas. The two sets of 
laws sometimes conflicted, because the state Congress of Coa-
huila and Texas adopted a more liberal land policy in 1825 and 
later used the income to finance their opposition to Santa Anna 
after he made himself dictator.

Santa Anna’s cruelty during his invasion of Texas made many 
Anglo Texans want to throw out Mexican laws in Texas, including 
all the land grants that came from Mexico, and start over. Some 
others, particularly some who were rich and powerful and used 
to getting their own way, felt like they could take whatever land 
they wanted, regardless of who had claimed it before. In one case, 
a major landowner in Brazoria County, Warren D. C. Hall, waited 
for his neighbor James Phelps to leave on a visit to the United 
States. Once he was gone, Hall invaded Phelps’s land grant with 
armed riders, took a thousand acres of it, and later forced Phelps 
to agree to the “sale” in order to get the rest of his land back. It 
took several years, but Texas courts expressed their outrage and 
restored all of Phelps’s land to him.

In the face of such chaos, Texas courts recognized that gen-
erations of Texans had bought, sold, and been granted land under 
Spanish and Mexican law, and those terms should continue to 
prevail.

One area in which Texas did rapidly embrace the American 
model over the Spanish was criminal law. Americans first came 
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to Texas having grown up with the right to a jury trial, the right to 
confront accusers, and the numerous other guarantees of both the 
federal and state constitutions. These they considered essential 
to a fair criminal process, and the Spanish inquisitorial system 
was a major sore spot that helped bring about the revolution.

Thus Texans, rather than feeling bound by one legal system or 
the other, picked and chose elements of each, depending on what 
they believed was more fair, and what made the most sense for 
Texas. Those elements remained intact throughout the Republic 
and into statehood ten years later.

Chief Justice John 
Hemphill, who served 
on the Texas Supreme 
Court from 1840 to 
1858, believed that 
Texas needed both 
Spanish law and Eng-
lish law in order to be 
fair to all citizens.
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November 6, 1860, and Southern states began “seceding” from the 
Union, that is, ending their association with it, and they moved to 
form a new country, the Confederate States of America. Less than 
a month after Lincoln’s election, on December 3, Texas newspa-
pers published a call to create a Secession Convention to pull 
Texas out of the Union. Only the legislature could have had this 
power, so the convention was outside the law, although the prime 
mover of the effort was Oran Milo Roberts, a justice of the Texas 
Supreme Court—and an avid Secessionist.

The convention met in Austin on January 28, 1861, and four 
days later they voted to withdraw Texas from the United States. 
One hundred sixty-six members voted in favor; only seven dared 
vote against it, and defiantly had their photograph taken together. 
A referendum—that is, a vote by all the people to approve or disap-
prove an action—was set for February 23, but the vote was rigged 
to be sure of approval. James Hall Bell, another justice of the 
Texas Supreme Court and a Unionist, went home to vote in Brazo-
ria County and discovered that the ballots had been pre-printed, 
“FOR SECESSION.” One witness said that Justice Bell asked for 
a pen, “with which he thoroughly blotted out the word FOR, and in 

(left) Supreme 
Court Justice and 
Secessionist Oran 
Roberts

(right) Supreme 
Court Justice and 
Unionist James 
Hall Bell
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script that was beautifully distinct, he wrote the word ‘Against.’” 
It was not a secret ballot, either. Seeing the vote, the presiding 
judge told Bell he would regret it.

Bell, who was the first person born in Texas to sit on its 
Supreme Court, and was also the first one to have been to Har-
vard Law School, refused to back down. His brother did the same 
thing, and theirs were the only two votes against secession in their 
county. Statewide, secession was approved by a vote of 46,153 to 
14,757—a surprising level of opposition, considering the courage 
that it required.

In Austin, the Secession Convention met again, declared itself 
a provisional state government, joined Texas to the Confederacy, 
made it illegal for anyone to free his slaves, and passed an oath 
of allegiance for every state official to swear to. Sam Houston, 
famously, refused the oath on March 16, 1861, and was deposed 
as governor. Back in private life, Confederate marshals hounded 
him, questioned his neighbors and even his children about his 
opinions, hoping to catch him being disloyal. Eventually he com-
plained to Governor Frank Lubbock, asking to be left alone.

The Civil War began on April 14 at Fort Sumter, South Caro-
lina. Despite some early victories, the South soon realized that 
the North was willing to fight a bitter war to preserve the Union. 
Finding themselves short of volunteers, the Confederate Congress 
passed a Conscription Act on April 16, 1862, making all white men 

_ FOR Secession
Against_
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(including Mexican Americans) between eighteen and thirty-five 
(later raised to forty-five) subject to being drafted into the army. 
It was the first law of its kind in American history. It was not 
popular in Texas, and Confederate General P. O. Hebert declared 
martial law in Texas to see that it was enforced. This resulted in 
the most famous legal case of the war years.

A draftee named F. H. Coupland refused to serve, and was 
arrested as a deserter. His lawyer, a famous attorney named 
George W. Paschal, filed a writ of habeas corpus. (That is Latin 
for “you have the body.” It is an accusation that someone is being 
held illegally, and such cases are heard right away.) The proceed-
ings became bizarre. Paschal argued so forcefully against the draft 
that he was arrested for disloyalty to the Confederacy. Coupland 
disappeared after he was released, and the Texas Supreme Court 
upheld the draft law—barely. Two of the three Supreme Court jus-
tices voted that the law was constitutional, but only because of 
the emergency of the war. Justice James Bell (the same one who 
voted against secession) wrote an angry dissent and all but dared 
the rebel authorities to arrest him, too. He agreed that the consti-
tution gave the government power to raise an army, but nowhere 
did it give the government the power to draft men and force them 
to serve. The United States, he pointed out, had won the Revolu-
tion and the War of 1812 with volunteers.

Soon after, the Confederate army reached further. A new com-
manding general in Texas, J. Bankhead Magruder, suspended the 
writ of habeas corpus without legal grounds to do so, in order 
to arrest people who spoke out against the Confederacy. During 
1863, Houston lawyer J. D. Baldwin and Hempstead doctor R. R. 
Peebles had written a pamphlet urging an end to the war. They 
and printer O. F. Zinke were arrested for conspiracy and treason, 
and whisked off to military prison before the civilian authorities 
could get involved. Because of what happened to Paschal, it was 
hard to find a lawyer to take their case. The Texas Supreme Court, 
and especially Justice George Fleming Moore, who had written 
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the opinion upholding the draft law, were deeply offended that 
the army claimed the right to suspend habeas corpus. The Court, 
wrote Moore, did not exist just to uphold the orders of the military 
authorities. They took steps to charge General Magruder and his 
officers with breaking the law.

For more than six months Baldwin, Peebles, and Zinke were 
yanked between the military authorities and the civilian authori-
ties. Eventually the Supreme Court justices realized that they 
were powerless to force their decisions on the Confederate army. 
To preserve what authority they had left, the justices did not pun-
ish the officers involved, and the prisoners were handed over to 
the military. They were moved from place to place for several 
more months, always in danger of being lynched by angry mobs, 
and eventually taken to Mexico and released outside of Confeder-
ate territory.

The Civil War was hard on justice in Texas. James Hall Bell, 
being a Unionist, was defeated when he ran for a second term 
on the Supreme Court. Chief Justice Royall Wheeler, who sup-
ported the South, killed himself once he realized the war was lost. 
General Magruder, like many high-ranking rebel officers in Texas, 
fled to Mexico before the Union occupation began, and Texas law 
itself would have to undergo a thorough cleansing before the state 
would be allowed back in the Union.
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Confederate General 
John Bankhead 
Magruder, nicknamed 
“Prince John” because 
of his elegant man-
ners, won a battle with 
the Texas Supreme 
Court over his use of 
military law.
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resentment. Directed by the Union army general governing Texas, 
it operated schools for former slaves, and at times had more than 
fifty agents traveling the state, advising them on how to adjust to 
life as free people. The agents also had power to cancel freedmen’s 
contracts when they felt the terms were unfair. When blacks were 
involved in court cases, the agents had the power to remove the 
cases from state courts to military courts if they thought 
the freedmen were more likely to win. 

For a former slave-holding society, this was too 
much to accept. Black schools were burned and 
teachers beaten, three agents were assassi-
nated and three more wounded. The Freed-
men’s Bureau closed in 1870, but the vio-
lence and lawlessness continued. To keep 
order, and with the Texas Rangers having 
been disbanded, Governor Davis created 
the State Police Force. Many of its nearly 
two hundred officers were African Ameri-
can, and Anglo Texans did not believe that 
they acted fairly. Some of Davis’s actions 
also increased danger on the Indian fron-
tier. For all these things, most white Texans 
held Governor Davis responsible and they pas-
sionately hated him, although in fact his admin-
istration was not as bad as they believed. 

In the election of 1873, Davis ran for reelection. By 
now, however, the “Ironclad Oath” had been lifted, and men 
who had supported the Confederacy could vote again. Davis 
was defeated badly, more than two to one, by Richard Coke, who 
had fought for the South. The Reconstruction government had 
been in power for eight years, and its officials did not go quietly. 
They challenged the election in court in a very tricky legal case. 
Joseph Rodríguez of Harris County was in jail, charged with 
having voted more than once in the election. Suddenly, leading 

Edmund G. Davis 
was a judge in Texas 
before he became a 
Brigadier General in 
the Union Army dur-
ing the Civil War. He 
was elected Governor 
of Texas during 
Reconstruction.
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Republicans stepped in, hired him the smartest lawyers, and paid 
their fees for him.

They did not deny that Rodríguez was guilty. Their aim was 
to get the election thrown out. If the election was not valid, no 
crime was committed. More to the point, Reconstructionists 
would remain in power until a new election was held. They argued 
that the election was held on only one day, whereas the constitu-
tion required a four-day voting period. The justices of the Texas 
Supreme Court had all been appointed by the Reconstruction 
government. They ruled that because the four-day voting require-
ment in the constitution was separated from the rest of its sen-
tence by a semicolon, and not just a comma, the four-day rule was 
absolute and could not be changed by the legislature. Therefore, 
the election was invalid and would have to be replayed. In the 
meantime, the newly elected governor and other officials could 
not take office.

The “Semicolon Court,” as it was later called, was scorned from 
one end of Texas to the other, as people refused to accept its deci-
sion. Democrats were outraged. Armed militias gathered on the 
grounds of the Capitol building. Governor Davis barricaded him-
self in his office on the second floor, and he telegraphed President 
Ulysses S. Grant to send help to keep him in office. But Grant, who 
had been the commanding general of the Union armies, decided it 
was time to let go of the war, and Reconstruction. He telegraphed 
Davis that no help would be coming.

Technically, the Court probably reached the correct deci-
sion, but for the only time in American history, a Supreme Court 
decision was overturned by a mob. Richard Coke was sworn in 
as Texas governor, and within a couple of years, Texas had yet 
another constitution—the one still in effect today.
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The so-called “Semicolon Court” was made up of judges appointed by the governor rather 
than elected by the people. The members of the court were (seated, left to right) Judge Moses B. 
Walker, Presiding Judge Wesley Ogden, and Judge J. D. McAdoo. Standing behind them are 
the court’s reporter and clerk, E. M. Wheelock and W. F. De Mormandie.
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CHAPTER

9Taming the Giants: 
Railroads and 
Ranches 
New laws had to be created to keep the huge railroad 
companies and cattle ranchers from taking advantage 
of average citizens. The courts—and eventually the 
legislature— did their part in putting limits on big 
businesses.

During the 1870s, the business climate in the United States 
was unregulated, and lent itself to making gigantic for-
tunes for the few men who owned huge corporations. 

Shrewd and unscrupulous business men became fabulously 
wealthy by forming monopolies through which they controlled 
whole segments of the economy and strangled off competition. 
Workers’ wages, at the same time, flattened out at ten cents an 
hour. Hours were long, work was dangerous, and workers who 
were injured on the job had no safety net. If they could no longer 
work, they had to be taken in by relatives, and without charity 
they were doomed to end their days in terrible poverty.

This time of extreme difference between the rich and the poor 
in the late nineteenth century has been called the Gilded Age. 
Eventually, a reaction built up against it. Farmers formed market-
ing co-ops, workers began to form unions, and then they formed 
political parties. When they gained enough strength, the Progres-
sive Era began, and Texas, with its large number of farmers and 
small businesses, was one of its leaders. Nationally, the Congress 
was hesitant to try to regulate the powerful corporations, and in 
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Texas, the legislature also pulled back. Remarkably, it was the 
state Supreme Court that began the reforms.

Railroad companies became especially powerful. They charged 
whatever rates they wanted: less on some routes to drive their 
competitors out of business, more on those routes where people 
had to pay whatever was required. They felt little obligation to 
operate their railroads in a safe manner, because they had teams 
of lawyers who were smart enough to defeat any jury verdicts. The 
Texas Court wrote in one of its opinions that the growing power 
of the corporations “has created alarm and excited the liveliest 
interest in the public mind.” While courts interpret the law, the 
justices also knew that they had the power to act in “equity,” that 
is, to render a fair judgment even when there was no law to guide 
them. And they were not afraid to do it.

The first train line 
to go from Houston 
to New Orleans left 
Houston on August 

30, 1880. In 1882 
the Texas and New 

Orleans Railroad 
reported earning 

$1.5 million (that’s 
$34.9 million in 

today’s dollars!). 
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In one case in the early 1880s, a passenger was seriously and 
permanently injured when the railroad car he was riding in 
jumped the rails and rolled down a steep embankment. The rail-
road argued that the defect in the track could not reasonably have 
been discovered, but the Supreme Court ruled that if the railroad 
was operating in a dangerous manner, a jury could find it respon-
sible for injuries to its passengers. The lawyers who worked for 
the railroads sometimes made arguments that seem incredible 
today, but at the time there was no settled law. 

In another case from around that time, a family named Ormond 
rode on a train that carried a large shipment of furniture for 
their home in Jacksonville, Texas. When the train stopped, Mr. 
Ormond got off to supervise unloading the furniture from the bag-
gage car, but the train suddenly lurched forward and killed him. 
Mrs. Ormond sued the railroad, but they argued that as soon as he 
stepped to the ground, he stopped being their passenger, and they 
owed him no more care for his safety. They even said that since 
he was helping to unload the furniture, he was acting as their ser-
vant, so they owed him even less care because of that. Finally, on 
top of everything else, the railroad said he was killed because of 
his own carelessness! The Texas Supreme Court would have none 
of it, and decided the case in favor of Mrs. Ormond. 

In these and many other cases, the Texas Supreme Court estab-
lished “precedents,” that is, they laid down principles to be fol-
lowed in future cases. In that way they made new laws, in effect.

The conditions that favored the creation of huge corporations 
in the national economy made itself felt in a big way in Texas in 
the cattle industry. For a decade or so after the Civil War, cow-
boys could start a small operation on the open range and do well 
for themselves. The arrival of barbed wire, however, changed 
everything. Now it was possible for ranchers to claim range for 
themselves, and more importantly, fence off water and keep 
competitors’ cattle out. The same ruthless practices that took 
over national industry began taking place on the Texas plains. 
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CHAPTER

10Texas Gets Two 
!“Supreme” Courts
In the last years of the nineteenth century, the Texas 
court system underwent a major overhaul to help it 
keep up with all the cases—both criminal and non-
criminal—produced by the state’s growing population.

 

 As the Texas population grew from 212,000 in 1850 to 
more than 1.5 million in 1880, the Texas Supreme Court 
became hopelessly bogged down with cases. When people 

or businesses lost their cases in county or district courts, many of 
them tried to get the verdicts changed by appealing them to the 
Supreme Court. It had been the highest court in Texas since the 
days of the Republic, taking appeals of both criminal cases and 
civil cases from trial courts located all over the state. In the early 
days, the justices could keep up with the demand, but that had 
changed. It was taking longer and longer to get a case through the 
court system, and people were complaining.

The Constitution of 1876 tried to fix the problem by creating a 
separate Court of Appeals to hear criminal cases and some kinds 
of civil cases. That only created confusion, since many lawyers 
had a hard time knowing whether their case should be appealed 
to the Court of Appeals or to the Supreme Court—the new struc-
ture was very complicated. Meanwhile, the Supreme Court still 
had too many cases because of the growing number of disputes 
involving land, railroads, contracts, family law, and other impor-
tant matters. 
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By 1890, the situation had gone from bad to worse, and the 
population had grown even larger, to 2.2 million. In desperation, 
Texas voters passed a constitutional amendment in 1891 that 
they hoped would make the court system simpler and lighten the 
Supreme Court’s caseload. The amendment created a whole new 
level of civil appeals courts throughout the state. Those courts 
would hear appeals from the local courts, and only the cases that 
couldn’t be resolved there would move up to the Supreme Court. 

The same constitutional amendment changed the Court of 
Appeals to the Court of Criminal Appeals and gave it full respon-
sibility for all appeals of criminal cases from trial courts. From 
then on, Texas had two highest courts, the Supreme Court for civil 
cases and the Court of Criminal Appeals for criminal cases. Texas 
was the first state in the U.S. to have this two-headed court sys-
tem—Oklahoma followed its lead when it became a state in 1907. 
To this day, Texas and Oklahoma are still the only states with two 
“supreme” courts.
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In 1920, a rather colorful chief justice retired from the Texas 
Supreme Court. His name was Nelson Phillips. He was born and 
raised in Hillsboro, but acquired a taste for the fine things in life. 
He raised Great Danes, wore clothes tailored in England, played 
tennis, rode thoroughbred horses, and in many other ways broke 
the Texas mold. To replace him Governor Pat Neff chose some-
one very different, the attorney general, Calvin Cureton. He came 
from a ranch in Bosque County, went to a country school, and his 

family could only afford to send him to college for 
one year. He taught himself enough law to pass the 
bar exam, fought in the Spanish-American War in 
1898, and came home to enter politics.

Cureton could be humble about his beginnings, 
but he was very proud of having taught himself 
law, and he also could be quite conceited about 
it. When Governor Neff offered him a seat on the 
Supreme Court (to fill a vacancy between elec-
tions), Cureton replied that he would accept the 
post of chief justice, but not a regular justice! Gov-
ernor Neff agreed, and Chief Justice Cureton led 
the Court for the next twenty years.

Two cases arose in the 1920s that were of last-
ing significance to law in Texas. One had to do with 
the status of women, the other the status of water.

In 1925, only six years after women in the 
United States were given the right to vote, Texas 
courts reached a milestone that no other state in 

the country had done. In that year, the state Supreme Court met in 
a special session to hear a case, and all three of the sitting justices 
were women. Here is the story of how and why that happened.

In the early 1920s, business in Texas was booming as it was 
around the country. In Texas, there was the additional huge 
impact of the petroleum industry. Since oil was discovered at 
Spindletop in 1901, one fabulous discovery followed another, and 

Chief Justice 
Calvin Cureton
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oil prosperity spun off into related construction, drilling equip-
ment, refining, and other industries.

In this lively business climate, one important way for an ambi-
tious man to get ahead was to belong to a variety of social and civic 
lodges and secret societies. At these meetings men could discuss 
their plans and ambitions, scout new opportunities, and find out 
what other men were up to—we would call it “networking” today. 
Of these secret societies, the Masons had been a main fixture 
in Texas since early in the frontier, but since then many other 
groups had come onto the scene. A well-connected man belonged 
to several. For example, one former justice 
of the Supreme Court and Court of Criminal 
Appeals, William Ramsey, belonged to the 
Masons, the Elks, the Knights of Pythias, the 
Red Men of the Improved Order, and very 
importantly, the International Woodmen of 
the World.

The Woodmen’s primary function was to 
provide life insurance and other financial 
services for its members, and it also raised 
money for disaster relief. It was founded 
in Omaha, Nebraska in 1890 and quickly 
became one of the most important lodges in 
the country. Throughout America, visitors 
to old cemeteries can see tombstones in the shape of sawed-off 
tree trunks that were provided to members of the Woodmen (also 
known as the W.O.W.).

Being a nationwide financial entity, the Woodmen occasionally 
found themselves in court, suing or being sued. Since nearly the 
entire legal community were members, it could be hard to find 
judges to hear a case because, as members, they had to recuse 
themselves, that is, step aside in the interest of fairness.

In El Paso in 1922, a man named Johnson sued a man named 
Darr to collect a debt. He won his case, so he moved to seize a lot 

Most lawyers and 
judges in Texas 
were members of the 
W.O.W. fraternity 
in the 1920s. The 
W.O.W. sold life 
insurance policies 
to its members.
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CHAPTER

13Women and 
Water in the Courts, 
Part Two
Women’s involvement and influence in the state’s court 
system continued to grow, fulfilling the promises of 
early Spanish law. Spanish law also came into play in 
correcting serious mistakes in Texas water law. 

A s Texas continued to move through the twentieth century, 
its people and courts had to change with the times. The 
drought of the 1920s hurt the state’s agriculture and cat-

tle industries, and then the Great Depression of the 1930s threw 
a wrench into the rest of the state’s economy, including its new 
oil industry. As is always the case when the economy is hurting, 
crimes and disputes of all kinds increased during those years. The 
Texas Supreme Court and the Court of Criminal Appeals became 
even more overloaded with cases than before, and the state could 
not afford to give them much help.

Strangely enough, it took a war to make the Texas economy 
strong again. The Japanese bombed Pearl Harbor, Hawaii, on 
December 7, 1941, plunging the United States into World War II. 
Texas found itself suddenly in the forefront of the war effort: oil 
production increased massively to provide fuel, shipyards and 
aircraft plants were opened, air bases were established to train 
pilots, and camps were built to house German and Japanese pris-
oners of war. The war also had one effect that no one foresaw: 
women proved themselves of immense value. Whether riveting 

(opposite page)
Clockwise from top 
left: District Judge 
Sarah T. Hughes; 
Texas Supreme Court 
briefing attorneys 
Virginia Grubbs, 
Mary Kate Parker, 
and Ione Stumberg
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bombers together in Fort Worth or training as WASP pilots in 
Sweetwater, thousands of Texas women hung up their kitchen 
aprons and put on uniforms or overalls.

The day after Pearl Harbor, every briefing attorney on the 
Texas Supreme Court resigned to volunteer for the armed forces. 
This was a disaster for the Court, because the briefing attorneys 
not only researched the law about cases before the Court, they 

also held mock debates so the justices could clearly see 
the issues and arguments involved. For this job the 

Court searched out the brightest young lawyers 
in the state, and now there were virtually none 

to replace them.
Then Chief Justice James P. Alexander 

had a novel idea. He knew of a young 
woman, Ione Stumberg, who had gradu-
ated with highest honors from the Univer-
sity of Texas Law School, and he hired her 
as a briefing attorney. She was followed by 

three other female attorneys named Vir-
ginia Grubbs, Mary Kate Parker, and Beth 

O’Neil, and they all did excellent work. They 
were hired with the understanding that it was 

only for the duration of the war, and that the men 
would get their jobs back when they came home. 

Nevertheless, the hiring of women for the Supreme Court 
staff was a step forward from which there was no turning back.

Actually, between the time of the All-Woman Texas Supreme 
Court in 1925 and the arrival of women on the Court as briefing 
attorneys during the War, one woman had broken through the all-
male court system and stayed there. Sarah Tilghman Hughes, a 
Dallas attorney, had served as judge of the Fourteenth District 
Court since 1935. She earned a reputation as a fair and hardwork-
ing judge with a special emphasis on human rights. Women’s 
rights were included in that category, and one of Judge Hughes’s 

One of the male 
briefing attorneys 

who went to war, 
and was replaced 

by women, was Joe 
Greenhill, who later 

became one of the 
Supreme Court’s 

most respected 
chief justices.
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voting, and other areas that should have been protected under the 
United States Constitution. 

The Fourteenth Amendment to the Constitution, passed after 
the Civil War, was mainly directed at giving citizenship and legal 
protection to freed slaves. It also applied to all other citizens, 
including people of Mexican descent who were born in the United 
States or were naturalized citizens. Under the laws of Texas, there 
were two races—black and white—and people of Mexican descent 
were considered white. This should have meant that they were 
treated the same as Anglos in the courts and by cities and counties 
and school districts, but they weren’t. 

Even when laws exist on the books, people don’t always follow 
them in practice. The attitudes and prejudices of the majority 
population—Anglos, in this country—toward those who look dif-
ferent or speak a different language can lead to a kind of practice 
called “de facto discrimination.” That is, members of particular 
groups are treated as inferiors and second-class citizens by cus-
tom and in practice rather than by law. The reasons for the dis-
crimination are based on prejudice, not facts. For Mexican Amer-
icans in Texas from 1848 onward, this meant that their children 
were often not allowed to go to school with Anglos because their 
English-language skills were not considered to be good enough. 
Sometimes they could not use the same public restrooms or rail-
road cars or buses as Anglos because they weren’t considered to 
be clean enough. They were not chosen to serve on juries because 
they were not considered to be smart enough. 

These and other kinds of discrimination continued until Mexi-
can Americans were finally able to start winning cases in court. 
In 1930, Mexican-American parents in Del Rio took the school 
district to court because they wanted their children to attend the 
better schools for whites instead of the ones set aside for Mexican 
Americans. The Texas District Court of Val Verde County ruled 
that the school district could not segregate Mexican-American 
students on the basis of race because, according to Texas law, they 
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were members of the white race. Unfortunately, the Texas Court 
of Civil Appeals overturned the verdict because they decided 
that these students were not separated on the basis of their race 
but because they had special language needs. This was a setback, 
but the case helped set the stage for future cases that did succeed.

The next important case was Delgado v. Bastrop Independent 
School District (1948), which ruled that school boards could not 
set aside specific buildings for Mexican-American children, since 
these children were legally white. Then, in 1954, the U.S. Supreme 
Court said in Hernandez v. State of Texas that Mexican Ameri-
cans were in a class that was neither black nor white. This meant 
that they were entitled to the same special protection under the 
Fourteenth Amendment as African Americans were. Although 
this case was related to the right to serve on juries, it gave Mexi-
can Americans a stronger legal position in other areas as well. 
Under President Lyndon Johnson, the federal government 
passed a series of civil rights laws in the 1960s that broke down 
many of the barriers to equal opportunity and to equal treatment 
under the law. 

In 1967, the Mexican American Legal Defense and Educational 
Fund (MALDEF) was founded in San Antonio to represent Mexi-
can Americans in civil rights lawsuits. Although MALDEF is a 
national organization, some of its most successful cases have 

Attorney Gus Garcia 
won an important 
victory for Mexican 
Americans in 
Hernandez v. State 
of Texas, 1954.
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Mexican Americans and poor whites as well) could not afford to 
pay it. If they couldn’t vote, they couldn’t elect people who would 
help their causes. This way of keeping political power in the hands 
of white voters worked well for more than sixty years. The poll tax 
law for state elections in Texas was not abolished until 1966, two 
years after the Twenty-fourth Amendment to the U.S. Constitu-
tion did away with the poll tax for federal elections. 

Another way the majority white population in Texas kept 
blacks from voting was through holding white-only primary 
elections. Because Texas was a one-party (Democratic) state for 
many years, anyone who won the Democratic primary election 
in the spring or summer was practically guaranteed to win the 
general election in the fall. In 1923, Texas passed a law preventing 
blacks from voting in Democratic primaries. When a black doc-
tor from El Paso challenged the law several years later, the U.S. 
Supreme Court ruled in his favor. Texas repealed the law, but then 
the Democratic Party itself—which was not part of the state gov-
ernment—started running the primary elections, and the courts 
decided that it was legal for a private organization to exclude 
blacks from voting. It took more than twenty years for blacks to 
get the U.S. Supreme Court to get rid of the white primaries alto-
gether. In Smith v. Allwright (1944), the Court decided that sev-
eral Texas laws made the Democratic primary an essential part of 
the election process. Therefore, blacks could not constitutionally 
be prohibited from voting in the primaries. 

The fight against segregated schools was another long and 
difficult one for blacks in Texas. Because by state law they were 
not allowed to go to public schools and universities reserved for 
whites only, they either had to make do with what they were given 
or work to change the laws. Like the Mexican Americans, they 
chose to go through the court system, even if it took going above 
the Texas courts all the way to the U.S. Supreme Court. 

The black cause in Texas was greatly helped by the efforts of 
the National Association for the Advancement of Colored People 
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(NAACP). The state’s first chapter of the NAACP was organized 
in El Paso in 1915, but it was not until after World War II that 
it was able to gain enough members to make a difference in the 
courts. One important case came up in 1946 that eventually made 
a big dent in the the Texas “separate but equal” laws.

In February 1946, a black man named Heman Marion Sweatt 
applied for law school at the University of Texas. He was quali-
fied in every way except for his race. When he was not accepted, 

Heman Sweatt 
(center) won the 
right to enroll in 
the University of 
Texas Law School in 
1950 when the U.S. 
Supreme Court said 
that the separate law 
school for blacks was 
not equal to the one 
for whites.
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A lawyer with the 
NAACP named 

Thurgood Marshall 
represented Heman 

Sweatt in court. 
Marshall later 

became the first 
African-American 
justice on the U.S. 

Supreme Court.

Taming Texas Pages3.indd   104 11/20/15   5:15 PM


	Taming Texas



